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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set forth in 37 CFR 
1.17(e), was filed in this application after final rejection. Since this application is eligible for 
continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been 
timely paid, the finality of the previous Office action has been withdrawn pursuant to 37 CFR 
1.114. Applicant's submission filed on 11/23/2009 has been entered. 

Status of Claims 

2. This action is in reply to an amendment filed on 11/23/2009. Claims 1, 30, 35, 36, and 47-49 
have been amended. Therefore, claims 1-5 and 11-49 are currently pending and have been 
examined. 

Response to Amendments 

3. Applicant's amendments to claims are herein acknowledged. In response to the amendments to 
claims 1, 30, 35, 36, and 47-49, the Examiner has entered a rejection under § 102 and § 103, 
where the Examiner has applied art already of record. 

Claim Rejections - 35 USC §102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the basis for 
the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or 
in public use or on sale in this country, more than one year prior to the date of application for 
patent in the United States. 
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5. Claims 1, 4, 5, 11, 12, 14-18, 22, 23, 30, 34, 36, 39, 41, and 47-49 are rejected under 35 
U.S.C. 102(b) as being anticipated by Kaemmerer (US 5,693,076 A). 

6. Claim 1: 

Kaemmerer, as shown, discloses the following limitations: 

• receiving, at a computing device from a caregiver of the patient who is using the computing 
device, a data message alert including at least in part narrative data supplied by the caregiver 
of the patient (see at least column 4, line 49 - column 5, line 25); 

• storing the data message alert on the medical device (see at least column 4, line 49 - column 
5, line 25); 

• interrogating the medical device with a computing device (see at least column 4, line 49 - 
column 5, line 25); 

• upon interrogating the medical device, communicating via the computing device, the data 
message alert stored within a memory of the medical device wherein the data message alert 
originates from outside the medical device (see at least column 4, line 49 - column 5, line 
25), the data message alert formatted at least in part using ASCII text (see at least figure 7 
and column 10, lines 35-45). 

7. Claim 2: 

Furthermore, Kaemmerer discloses the limitation of detecting whether the data message alert is 
stored within the memory of the medical device wherein the data message alert is communicated 
in response to detecting the data message alert stored within the memory of the medical device 
(see at least column 5, lines 1-25). 

8. Claim 4: 

Furthermore, Kaemmerer, as shown, discloses the following limitations: 

• receiving a new data message alert (see at least column 4, line 49 - column 5, line 25); 
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• in response to receiving the new data message alert, saving the new data message alert to 
the memory as the data message alert (see at least column 4, line 49 - column 5, line 25). 



Furthermore, Kaemmerer, as shown, discloses the following limitations: 

• receiving a revised data message alert (see at least column 10, line 60 - column 1 1 , line 13, 
i.e. physician makes additions or updates to narrative regarding the patient's medication 
regimen); 

• in response to receiving the revised data message alert, saving the revised data message 
alert to the memory as the data message alert (see at least column 1 1 , lines 1-13). 



10. Claim 11: 

Furthermore, Kaemmerer discloses the limitation of the memory of the medical device comprises 
a random access memory (RAM) (see at least figure 2). 



11. Claim 12: 

Furthermore, Kaemmerer, as shown, discloses the following limitations: 

• requesting the data message alert (see at least column 5, lines 1-38); 

• in response to requesting the data message alert, interrogating the medical device (see at 
least column 5, lines 1-38). 



12. Claim 14: 

Furthermore, Kaemmerer discloses the limitation of in response to detecting the data message 
alert stored, uploading the data message alert to a database (see at least column 5, lines 1-38 
and column 11, lines 14-33, i.e. programmer interrogates IMD and detects stored data and the 
data is uploaded into programmer's memory). 
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13. Claim 15: 

Furthermore, Kaemmerer discloses the limitation of communicating the data message alert in at 
least one of a variety of data formats compatible for storage in the memory (see at least column 
4, line 49 - column 5, line 25, i.e. communicating and storing a narrative data message in the 
memory of the implanted medical device as a bit string). 

14. Claim 16: 

Furthermore, Kaemmerer discloses the limitation of at least one of the data message alert and 
the variety of data formats compatible for storage in the memory include at least one of the 
following data formats: ASCII text; multi-media; audio; audio encoding schema; XML; and XML 
schema definition (see at least figure 7 and column 10, lines 35-45). 

15. Claim 17: 

Furthermore, Kaemmerer discloses the limitation of communicating the data message alert 
comprises at least one of the following: displaying a text pop-up window containing a text 
message alert via a display device of the computing device; displaying and playing a pop-up 
multi-media message alert via the display device and an audio output device of the computing 
device; playing an audio message alert via the audio output device of the computing device; and 
displaying a text pop-up window containing an XML text string message alert via the display 
device of the computing device (see at least figure 4, i.e. text message pop-up window displayed 
on screen of programmer). 

16. Claim 18: 

Furthermore, Kaemmerer discloses the limitation of receiving a new data message alert 
comprises at least one of the following: receiving text of the new data message alert via a first 
input device of the computing device; receiving a multi-media recording of the new data message 
alert via a second input device of the computing device; receiving an audio recording of the new 
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data message alert via one of the second input device and a third input device of the computing 
device; and receiving an XML text string of the new data message alert via one of the first input 
device and the second input device of the computing device (see at least column 8, lines 5-21). 

17. Claim 22: 

Furthermore, Kaemmerer discloses the limitation of the data message alert comprises at least 
one of patient-specific information and medical device-specific information (see at least column 5, 
lines 13-38). 

18. Claim 23: 

Furthermore, Kaemmerer discloses the limitation of wherein the data message alert comprises at 
least one of the following: a message communicating that at least one of the medical device and 
a patient utilizing the medical device are enrolled in a clinical study; a message communicating a 
drug regime for the patient utilizing the medical device; a message communicating information 
concerning a component of the medical device; and a message communicating a reminder to 
send in a product registration for the medical device (see at least column 10, lines 60-67, i.e. 
physician enters textual narrative about patient's medication regime). 

19. Claim 30: 

Kaemmerer, as shown, discloses the following limitations: 

• receive, at a computer from a caregiver of the patient who is using the computer, a data 
message alert including at least in part narrative data supplied by the caregiver of the patient 
(see at least column 4, line 49 - column 5, line 25); 

• store the data message alert on the medical device (see at least column 4, line 49 - column 
5, line 25); 

• interrogate the medical device (see at least column 4, line 49 - column 5, line 25); 
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• upon interrogating the medical device, communicate a data message alert stored in a 
memory of the medical device to the computer (see at least column 4, line 49 - column 5, line 
25) , the data message alert formatted at least in part using ASCII text (see at least figure 7 
and column 10, lines 35-45). 

20. Claim 34: 

Furthermore, Kaemmerer discloses the limitation of the computer readable code for causing the 
computer to communicate the data message alert includes computer readable code for causing 
the computer to communicate the data message alert in at least one of a variety of data formats 
compatible for storage in the memory (see at least column 4, line 49 - column 5, line 25, i.e. 
communicating and storing a narrative data message in the memory of the implanted medical 
device as a bit string) wherein at least one of the data message alert and the variety of data 
formats compatible for storage in the memory include at least one of the following data formats: 
ASCII text; multi-media; audio; audio encoding schema; XML; and XML schema definition (see at 
least figure 7 and column 10, lines 35-45). 

21. Claim 36: 

Kaemmerer, as shown, discloses the following limitations: 

• a programmer, a medical device, and a link between the programmer and the medical device 
(see at least column 4, line 49 - column 5, line 25); 

• the programmer operative to receive a data message alert including at least in part narrative 
data provided by a caretaker of the patient and communicate the data message alert to the 
medical device for storage (see at least column 4, line 49 - column 5, line 25); 

• the medical device operative to store the data message alert in a memory of the medical 
device (see at least column 4, line 49 - column 5, line 25); 

• the programmer operative to interrogate the medical device and upon interrogating the 
medical device, communicate the data message alert, wherein the data message alert 
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originates from outside the medical device (see at least column 4, line 49 - column 5, line 
25), the data message alert formatted at least in part using ASCII text (see at least figure 7 
and column 10, lines 35-45). 

22. Claim 39: 

Furthermore, Kaemmerer discloses the limitation of the link between the programmer and the 
medical device comprises a radio frequency (RF) signal (see at least column 6, lines 53-65). 

23. Claim 41: 

Furthermore, Kaemmerer discloses the limitation of the programmer includes at least one of a 
display, a printer, and an audio output device (see at least figure 4 and column 8, lines 21-27) 
and wherein upon interrogating the medical device, the programmer communicates the data 
message alert as at least one of the following: a pop-up window containing an ASCII text 
message displayed on the display; a pop-up window containing a multi-media message displayed 
on the display and played via the audio output device; an audio message played via the audio 
output device; a pop-up window containing an XML text string message displayed on the display; 
and a printed text message printed as a header on any printout generated by the programmer 
until the data message alert is no longer stored in the memory of the medical device (see at least 
figure 4, i.e. text message pop-up window displayed on screen of programmer). 

24. Claims 47, 48, and 49: 

Kaemmerer discloses the limitations as shown in the rejections above. With regard to the 
limitations of communicating the data message alert comprises communicating that at least one 
of the medical device and a patient utilizing the medical device are enrolled in a clinical study, 
communicating the data message alert comprises communicating a drug regime for the patient 
utilizing the medical device, and communicating the data message alert comprises 
communicating a reminder to send in a product registration for the medical device, these 
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limitations are drawn to non-functional descriptive material and are not functionally involved with 
the method. The recited method steps would be performed the same regardless of the specific 
data. Thus, this descriptive material will not distinguish the claimed invention from the prior art in 
terms of patentability, see In re Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 (Fed. Cir. 
1983); In re Lowry, 32 F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); In re Ngai, 367 F.3d 1336, 
70 USPQ2d 1862 (Fed. Cir. 2004). See also MPEP 2106. 

Claim Rejections - 35 USC §103 

25. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

26. Claims 3, 13, 19, 31, 32, 37, 38, 40, 42, and 43 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kaemmerer (US 5,693,076 A) in view of Levine, et al. (US 6,327,501 B1 ). 

27. Claim 3: 

Furthermore, Kaemmerer discloses the limitation of the data message alert is stored within the 
memory of the medical device (see at least column 4, line 49 - column 5, line 25). 

Kaemmerer does not explicitly disclose the limitation of data stored in a dedicated alert field 
within the memory of the medical device. However, in at least column 8, lines 13-38, Levine 
discloses storing data in dedicated fields of the memory of an implantable medical device. It 
would have been obvious to one of ordinary skill in the art at the time of the invention to combine 
the implantable medical device narrative data storage technique of Kaemmerer with implantable 
medical device data storage method of Levine because, "...storing patient information and 
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complications in the memory of the implantable medical device and providing a corresponding 
data structure in the external programmer enables the new medical practitioner to be advised of 
the particular complications and special circumstances at the time the new medical practitioner is 
investigating the performance of the implantable medical device..." (Levine, column 8, lines 44- 
51). 



28. Claim 13: 

The combination of Kaemmerer/Levine discloses the limitations as shown in the rejections above. 
Furthermore, Kaemmerer, as shown, discloses the following limitation: 

• establishing communication with the medical device (see at least column 4, line 49 - column 
5, line 25); 

Kaemmerer does not explicitly disclose the following limitation, but Levine as shown does: 

• reading the dedicated alert field (see at least column 8, lines 13-24, i.e. programmer reads 
dedicated fields). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with 
implantable medical device data storage method of Levine because, "...storing patient 
information and complications in the memory of the implantable medical device and providing a 
corresponding data structure in the external programmer enables the new medical practitioner to 
be advised of the particular complications and special circumstances at the time the new medical 
practitioner is investigating the performance of the implantable medical device..." (Levine, column 
8, lines 44-51). 



29. Claim 19: 

The combination of Kaemmerer/Levine discloses the limitations as shown in the rejections above. 
Furthermore, Levine discloses the limitation of detecting whether a data message alert is stored 
in the memory comprises detecting whether the dedicated alert field is null (see at least column 
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13, lines 16-24 and figure 4, i.e. programmer searches for a safety alert data match in a particular 
dedicated field and if data match is not found in that dedicated field programmer moves to next 
dedicated field to detect data). It would have been obvious to one of ordinary skill in the art at the 
time of the invention to combine the implantable medical device narrative data storage technique 
of Kaemmerer with implantable medical device data storage method of Levine because, 
"...storing patient information and complications in the memory of the implantable medical device 
and providing a corresponding data structure in the external programmer enables the new 
medical practitioner to be advised of the particular complications and special circumstances at the 
time the new medical practitioner is investigating the performance of the implantable medical 
device..." (Levine, column 8, lines 44-51). 



30. Claim 31: 

Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the limitation of computer readable program code for causing the computer to 
detect whether the data message alert is stored in a dedicated alert field within the memory of the 
medical device wherein the data message alert is communicated in response to detecting the 
data message alert stored in the dedicated alert field. However, in at least column 12, lines 9-24, 
Levine discloses that a programmer detects alert information corresponding to a dedicated field 
and extracts that information from the implantable medical device. It would have been obvious to 
one of ordinary skill in the art at the time of the invention to combine the implantable medical 
device narrative data storage technique of Kaemmerer with implantable medical device data 
storage method of Levine because, "...storing patient information and complications in the 
memory of the implantable medical device and providing a corresponding data structure in the 
external programmer enables the new medical practitioner to be advised of the particular 
complications and special circumstances at the time the new medical practitioner is investigating 
the performance of the implantable medical device..." (Levine, column 8, lines 44-51). 
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31. 



Claim 32: 



The combination of Kaemmerer/Levine discloses the limitations as shown in the rejections above. 
Furthermore, Kaemmerer, as shown, discloses the following limitations: 

• receive the data message alert (see at least column 4, line 49 - column 5, line 25); 

• in response to receiving the data message alert, save the data message alert to the medical 
device (see at least column 4, line 49 - column 5, line 25). 

Kaemmerer does not explicitly disclose the limitation of dedicated alert field. However, in at least 
column 8, lines 13-38, Levine discloses storing data in dedicated fields of the memory of an 
implantable medical device. It would have been obvious to one of ordinary skill in the art at the 
time of the invention to combine the implantable medical device narrative data storage technique 
of Kaemmerer with implantable medical device data storage method of Levine because, 
"...storing patient information and complications in the memory of the implantable medical device 
and providing a corresponding data structure in the external programmer enables the new 
medical practitioner to be advised of the particular complications and special circumstances at the 
time the new medical practitioner is investigating the performance of the implantable medical 
device..." (Levine, column 8, lines 44-51). 



Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the limitation of the memory includes a free form data field having the capability 
to store the data message alert in a data format and wherein the programmer is further operative 
to communicate the data message alert in the data format in which the data message alert is 
stored. However, in at least column 5, lines 3-27, Levine disclose that a medical device can store 
analog and digital data and in at least column 9, lines 5-42, Levine also discloses that a 
programmer memory stores and communicates safety alert data in any format available including 
text. It would have been obvious to one of ordinary skill in the art at the time of the invention to 



32. 



Claim 37: 
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combine the implantable medical device narrative data storage technique of Kaemmerer with 
implantable medical device data storage method of Levine because, "...storing patient 
information and complications in the memory of the implantable medical device and providing a 
corresponding data structure in the external programmer enables the new medical practitioner to 
be advised of the particular complications and special circumstances at the time the new medical 
practitioner is investigating the performance of the implantable medical device..." (Levine, column 
8, lines 44-51). 



33. Claim 38: 

The combination of Kaemmerer/Levine discloses the limitations as shown in the rejections above. 
Furthermore, Levine discloses the limitation of the free form data field comprises a dedicated alert 
field (see at least column 7, line 62 - column 8, line 38, i.e. dedicated fields are included in 
medical device memory) and wherein the programmer is further operative to detect whether the 
data message alert is stored in the dedicated alert field (see at least column 8, lines 52-61, i.e. 
dedicated memory field in medical device is flagged when safety alert data is associated with it) 
and in response to detecting the data message alert stored, communicate the data message alert 
(see at least column 9, lines 43-55, patient complication alert recognized in memory is 
communicated to medical practitioner). It would have been obvious to one of ordinary skill in the 
art at the time of the invention to combine the implantable medical device narrative data storage 
technique of Kaemmerer with implantable medical device data storage method of Levine 
because, "...storing patient information and complications in the memory of the implantable 
medical device and providing a corresponding data structure in the external programmer enables 
the new medical practitioner to be advised of the particular complications and special 
circumstances at the time the new medical practitioner is investigating the performance of the 
implantable medical device..." (Levine, column 8, lines 44-51). 
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34. Claim 40: 

The combination of Kaemmerer/Levine discloses the limitations as shown in the rejections above. 
Furthermore, Kaemmerer discloses the limitation of the programmer includes means for inputting 
the data message alert (see at least column 8, lines 5-21) 

Kaemmerer does not explicitly disclose the following limitations, but Levine as shown does: 
• the programmer is further operative to: 

i. receive the data message alert prior to detecting the data message alert stored 

(see at least column 7, lines 9-35); 
//'. in response to receiving the data message alert, save the data message alert to 

the dedicated alert field (see at least column 8, lines 13-38). 
It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with 
implantable medical device data storage method of Levine because, "...storing patient 
information and complications in the memory of the implantable medical device and providing a 
corresponding data structure in the external programmer enables the new medical practitioner to 
be advised of the particular complications and special circumstances at the time the new medical 
practitioner is investigating the performance of the implantable medical device..." (Levine, column 
8, lines 44-51). 

35. Claim 42: 

Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the limitation of the programmer is further operative to persistently 
communicate the data message alert until the data message alert is acknowledged. However, in 
at least column 13, line 63 - column 14, line 16, Levine discloses that once safety alert 
information is recognized by programmer it notifies medical practitioner by message on display or 
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printout and insures medical practitioner is aware of the safety alert information. It would have 
been obvious to one of ordinary skill in the art at the time of the invention to combine the 
implantable medical device narrative data storage technique of Kaemmerer with implantable 
medical device data storage method of Levine because, "...storing patient information and 
complications in the memory of the implantable medical device and providing a corresponding 
data structure in the external programmer enables the new medical practitioner to be advised of 
the particular complications and special circumstances at the time the new medical practitioner is 
investigating the performance of the implantable medical device..." (Levine, column 8, lines 44- 
51). 

36. Claim 43: 

Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the following limitations, but Levine as shown does: 

• upload at least one of the data message alert, associated patient data, and associated 
medical device data to the database in response to communicating the data message alert 
stored in the memory (see at least column 3, lines 3-31 ); 

• in response to uploading, provide verification that at least one of the data message alert, the 
associated patient data, and the associated medical device data is uploaded to an associated 
storage location within the database (see at least column 5, line 52 - column 6, line 31, i.e. 
programmer is connected to separate database which is used to store safety alert information 
and this is verified during communications with implanted medical device). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with 
implantable medical device data storage method of Levine because, "...storing patient 
information and complications in the memory of the implantable medical device and providing a 
corresponding data structure in the external programmer enables the new medical practitioner to 
be advised of the particular complications and special circumstances at the time the new medical 
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practitioner is investigating the performance of the implantable medical device..." (Levine, column 
8, lines 44-51). 

37. Claims 20, 28, 29, 44, and 45 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kaemmerer (US 5,693,076 A) in view of Linberg, et al (US 6,497,655 B1 ). 

38. Claim 20: 

Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the following limitations, but Linberg as shown does: 

• receiving an acknowledgement of the data message alert communicated (see at least column 
16, line 29 - column 17, line 25, i.e. IMD communicates an alert to chronic monitoring module 
(CMM) regarding a prevailing medical condition and CMM acknowledges receipt of alert by 
evaluating the need for the alert); 

• in response to receiving the acknowledgement, terminating communication of the data 
message alert (see at least column 16, line 29 - column 17, line 25, i.e. IMD terminates 
session with CMM once CMM evaluates what type of medical condition alert is being sent). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with the 
acknowledgement and termination of communication procedure of Linberg because it, 
"...provides significant advantages over the prior art by enabling remote troubleshooting, 
maintenance, and software upgrade to the IMDs..." (Linberg, column 9, lines 45-47). 

39. Claim 28: 

Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the following limitations, but Linberg as shown does: 

• interrogating the medical device with at least one wireless device in response to the medical 
device being within a communications range of the at least one wireless device (see at least 
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column 11, lines 13-22, i.e. a programmer placed a few feet away from IMD and patient 
would still be within range to wirelessly communicate with IMD); 
• upon interrogating the medical device with the wireless device, uploading the data message 
alert to a remote storage location via the wireless device (see at least column 1 1 , lines 13-35, 
i.e. data is communicated wirelessly to programmer from IMD and then programmer uploads 
data to data center). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with the 
wireless communication and data storage system of Linberg because it, "...is designed to be 
broadband capable of simultaneously supporting multiple information sets and architecture, 
transmitting at relatively high speed, to provide data, sound and video services on demand..." 
(Linberg, column 12, lines 16-20) 



40. Claim 29: 

The combination of Kaemmerer/Linberg discloses the limitations as shown in the rejections 
above. Furthermore, Linberg discloses the limitation of interrogating the medical device with the 
wireless device comprises periodically establishing communication with the medical device and 
reading at least a portion of the memory (see at least column 12, line 21 - column 13, line 15, i.e. 
programmer periodically reads memory of IMD wirelessly when it is a few meters away) and 
wherein uploading the data message alert comprises transmitting the data message alert over a 
network to at least one of a remote database and the computing device (see at least column 1 1 , 
lines 13-35, i.e. data is communicated wirelessly to programmer from IMD and then programmer 
uploads data to data center). It would have been obvious to one of ordinary skill in the art at the 
time of the invention to combine the implantable medical device narrative data storage technique 
of Kaemmerer with the wireless communication and data storage system of Linberg because it, 
"...is designed to be broadband capable of simultaneously supporting multiple information sets 
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and architecture, transmitting at relatively high speed, to provide data, sound and video services 
on demand..." (Linberg, column 12, lines 16-20) 



Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the following limitations, but Linberg as shown does: 

• interrogate the medical device in response to the medical device being within a 
communications range of the wireless device therein detecting whether the data message 
alert is stored in the memory (see at least column 1 1 , lines 13-22, i.e. a programmer placed a 
few feet away from IMD and patient would still be within range to wirelessly communicate 
with IMD and detect data in IMD memory); 

• in response to detecting the data message alert stored in the memory, upload at least one of 
the data message alert, associated patient data, and associated medical device data to the 
database (see at least column 11, lines 13-35, i.e. data is communicated wirelessly to 
programmer from IMD and then programmer uploads data to data center). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with the 
wireless communication and data storage system of Linberg because it, "...is designed to be 
broadband capable of simultaneously supporting multiple information sets and architecture, 
transmitting at relatively high speed, to provide data, sound and video services on demand..." 
(Linberg, column 12, lines 16-20) 



Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the following limitations, but Linberg as shown does: 

• interrogate the medical device in response to the medical device being within a 
communications range of the wireless device (see at least column 11, lines 13-22, i.e. a 



41. 



Claim 44: 



42. 



Claim 45: 
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programmer placed a few feet away from IMD and patient would still be within range to 
wirelessly communicate with IMD); 

• upon interrogating the medical device, upload the data message alert to the programmer via 
the networked link (see at least column 11, lines 13-35, i.e. data is communicated wirelessly 
to programmer from IMD). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with the 
wireless communication and data storage system of Linberg because it, "...is designed to be 
broadband capable of simultaneously supporting multiple information sets and architecture, 
transmitting at relatively high speed, to provide data, sound and video services on demand..." 
(Linberg, column 12, lines 16-20) 

43. Claims 21, 25-27, and 33 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kaemmerer (US 5,693,076 A) in view of Levine, et al. (US 6,327,501 B1) in further view of Mann, 
etal. (US 5,833,623 A). 

44. Claim 21: 

The combination of Kaemmerer/Levine discloses the limitations as shown in the rejections above. 
The combination of Kaemmerer/Levine does not explicitly disclose the following limitations, but 
Mann as shown does: 

• receiving a request to clear the data message alert from the dedicated alert field (see at least 
column 8, lines 31-44); 

• in response to receiving the request to clear, clearing the data message alert from the 
dedicated alert field whereby the dedicated alert field is rendered null (see at least column 8, 
lines 31-44). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with the 
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ability to clear the memory of a medical device of Mann because it, "...permits the subsequent 
capture of new diagnostic data..." (Mann, column 8, lines 35-36). 



45. Claim 25: 

The combination of Kaemmerer/Levine discloses the limitations as shown in the rejections above. 
Furthermore, Levine discloses the limitation of in response to detecting that the dedicated alert 
field is not null, including the data message alert in any reports generated by the programmer 
(see at least column 13, line 63 - column 14, line 16, i.e. programmer can notify medical 
practitioner of safety alert information by generating a report on the display or through a printout). 
It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with 
implantable medical device data storage method of Levine because, "...storing patient 
information and complications in the memory of the implantable medical device and providing a 
corresponding data structure in the external programmer enables the new medical practitioner to 
be advised of the particular complications and special circumstances at the time the new medical 
practitioner is investigating the performance of the implantable medical device..." (Levine, column 
8, lines 44-51). 



The combination of Kaemmerer/Levine does not explicitly disclose the limitation of until the 
dedicated alert field is rendered null. However, in at least column 8, lines 31-44, Mann discloses 
clearing data from the memory of the implantable medical device. It would have been obvious to 
one of ordinary skill in the art at the time of the invention to combine the implantable medical 
device narrative data storage technique of Kaemmerer with the ability to clear the memory of a 
medical device of Mann because it, "...permits the subsequent capture of new diagnostic data..." 
(Mann, column 8, lines 35-36). 
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46. 



Claim 26: 



The combination of Kaemmerer/Levine/Mann discloses the limitations as shown in the rejections 
above. Furthermore, Kaemmerer discloses the limitation of the data message alert comprises a 
text message alert (see at least column 4, line 49 - column 5, line 25) and wherein including the 
data message alert in the any reports generated by the programmer comprises printing the text 
message alert in any printouts generated by the programmer (see at least column 18, lines 9-19). 



The combination of Kaemmerer/Levine/Mann discloses the limitations as shown in the rejections 
above. Furthermore, Kaemmerer discloses the limitation of the text message alert is printed as 
header text of the any printouts generated by the programmer (see at least column 18, lines 9- 
19). 



Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the limitation of computer readable code for causing the computer to initialize 
the medical device prior to interrogating the medical device. However, in at least column 10, lines 
36-55, Levine discloses that a medical device is implanted by medical practitioner and initiated by 
control program of programmer. It would have been obvious to one of ordinary skill in the art at 
the time of the invention to combine the implantable medical device narrative data storage 
technique of Kaemmerer with implantable medical device data storage method of Levine 
because, "...storing patient information and complications in the memory of the implantable 
medical device and providing a corresponding data structure in the external programmer enables 
the new medical practitioner to be advised of the particular complications and special 
circumstances at the time the new medical practitioner is investigating the performance of the 
implantable medical device..." (Levine, column 8, lines 44-51). 



47. 



Claim 27: 



48. 



Claim 33: 
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The combination of Kaemmerer/Levine does not explicitly disclose the limitation of the computer 
readable code for initializing the medical device includes computer readable code for causing the 
computer to clear the memory of any data message alerts. However, in at least column 8, lines 
31-44, Mann discloses clearing data from the memory of the implantable medical device. It would 
have been obvious to one of ordinary skill in the art at the time of the invention to combine the 
implantable medical device narrative data storage technique of Kaemmerer with the ability to 
clear the memory of a medical device of Mann because it, "...permits the subsequent capture of 
new diagnostic data..." (Mann, column 8, lines 35-36). 

49. Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kaemmerer (US 
5,693,076 A) in view of Haller, et al. (US 7,181,505 B2). 

50. Claim 24: 

Furthermore, Kaemmerer, as shown, discloses the following limitations: 

• uploading at least one of patient data and medical device data to the database (see at least 
column 11, lines 14-33). 

• utilizing the data message alert (see at least column 5, lines 13-38) 

Kaemmerer does not explicitly disclose the following limitation, but Haller as shown does: 

• verify that at least one of the patient data and the medical device data are being uploaded to 
a correct study registry in the database for the clinical study (see at least column 36, lines 20- 
34). 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with the 
clinical study implantable medical device data acquisition method of Haller because, "...patient, 
clinical study and overall health care costs are reduced, while the rate at which such studies may 
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be completed, and the scope, amount and types of clinical data which may be acquired using 
such methods, are increased..." (Haller, column 38, lines 57-61) 

51. Claims 35 and 46 are rejected under 35 U.S.C. 103(a) as being unpatentable over Kaemmerer 
(US 5,693,076 A) in view of Greeninger, et al. (US 6,082,367 A). 

52. Claim 35: 

Kaemmerer, as shown, discloses the following limitations: 

• receive a data message alert via a programmer (see at least column 4, line 49 - column 5, 
line 25); 

• in response to receiving the data message alert, saving the data message alert to a memory 
of the medical device (see at least column 4, line 49 - column 5, line 25); 

• upon interrogating the medical device, communicating the data message alert via the 
programmer wherein the data message alert originates from outside the medical device (see 
at least column 4, line 49 - column 5, line 25), the data message alert formatted at least in 
part using ASCII text (see at least figure 7 and column 10, lines 35-45).. 

Kaemmerer does not explicitly disclose the following limitations, but Greeninger as shown does: 

• the data message alert including at least in part a user-recorded audio message provided by 
a caregiver of the patient (see at least column 24, lines 13-22, i.e. physician can store voiced 
statement in IMD), 

• playing the user-recorded audio message (see at least column 23, lines 21-36), 

It would have been obvious to one of ordinary skill in the art at the time of the invention to 
combine the implantable medical device narrative data storage technique of Kaemmerer with the 
method of storing and playing implantable medical device audio messages of Greeninger 
because, "...the capability of recording voiced statements... allows a more flexible, less error 
prone and safer audible feedback and control..." (Greeninger, column 6, lines 54-57) 
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53. Claim 46: 

Kaemmerer discloses the limitations as shown in the rejections above. Kaemmerer does not 
explicitly disclose the limitation of at least one of the data message alert and the variety of data 
formats compatible for storage in the memory includes audio. However, in at least column 4, line 
37 - column 5, line 31, Greeninger discloses audio or voiced messages can be stored in the 
memory of the IMD. It would have been obvious to one of ordinary skill in the art at the time of 
the invention to combine the implantable medical device narrative data storage technique of 
Kaemmerer with the method of storing and playing implantable medical device audio messages 
of Greeninger because, "...the capability of recording voiced statements... a I lows a more flexible, 
less error prone and safer audible feedback and control. . ." (Greeninger, column 6, lines 54-57) 

Response to Arguments 

54. Applicant's arguments regarding the 35 USC § 102 and § 103 rejections has been considered, 
but are not persuasive. In an effort to advance prosecution, Examiner has provided a response 
to applicant's arguments. Applicant argues: 

i. Kaemmerer fails to disclose the data message alert is formatted in ASCII text. 

ii. The amendments to claims 47-49 cure the non-functional nature of the 
limitations. 

iii. The motivation to combine Kaemmerer/Greeninger is flawed. 

iv. The combination of Kaemmerer/Greeninger is inoperable. 

55. With regards to applicant's argument that Kaemmerer fails to disclose the data message alert is 
formatted in ASCII text, Examiner respectfully disagrees. In at least figure 7 and column 10, lines 
35-45, Kaemmerer discloses ASCII text that can be uploaded to and downloaded from an 
implantable medical device as was outlined in rejections to claims 16 and 34 in the previous office 
action. 
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56. With regards to applicant's argument that the amendments to claims 47-49 cure the non- 
functional nature of the limitations, Examiner respectfully disagrees. The limitations are still 
drawn to non-functional descriptive material and are not functionally involved with the method. 
The recited method steps would be performed the same regardless of the specific data. Thus, 
this descriptive material will not distinguish the claimed invention from the prior art in terms of 
patentability, see In re Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 (Fed. Cir. 1983); In re 
Lowry, 32 F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); In re Ngai, 367 F.3d 1336, 70 USPQ2d 
1862 (Fed. Cir. 2004). See also MPEP 2106. 

57. Additionally, applicant argues that there is no motivation to combine the applied references of 
Kaemmerer/Greeninger. In response to applicant's argument that there is no suggestion to 
combine the references, the Examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention where 
there is some teaching, suggestion, or motivation to do so found either in the references 
themselves or in the knowledge generally available to one of ordinary skill in the art . See In re 
Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988) and In re Jones, 958 F.2d 347, 21 
USPQ2d 1941 (Fed. Cir. 1992). 

58. Furthermore, the Examiner recognizes that references cannot be arbitrarily altered or modified 
and that there must be some reason why one skilled in the art would be motivated to make the 
proposed modifications. Although the motivation or suggestion to make modifications must be 
articulated, it is respectfully submitted that there is no reguirement that the motivation to make 
modifications must be expressly articulated within the references themselves . References are 
evaluated by what they suggest to one versed in the art, rather than by their specific disclosures, 
In re Bozek, 163 USPQ 545 (CCPA 1969). 
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59. The Examiner is concerned that the Applicant apparently ignores the mandate of the numerous 
court decisions supporting the position given above. The issue of obviousness is not determined 
by what the references expressly state but by what they would reasonably suggest to one of 
ordinary skill in the art, as supported by decisions in In re Delisle 406 Fed 1326, 160 USPQ 806; 
In re Kell, Terry and Davies 208 USPQ 871; and In re Fine, 837 F.2d 1071, 1074, 5 USPQ 2d 
1596, 1598 (Fed. Cir. 1988) (citing In re Lalu, 747 F.2d 703, 705, 223 USPQ 1257, 1258 (Fed. 
Cir. 1988)). Further, it was determined in In re Lamberti et al 192 USPQ 278 (CCPA) that: 

(i) obvious does not require absolute predictability; 

(ii) non-preferred embodiments of prior art must also be considered; and 

(iii) the question is not express teaching of references but what they would suggest. 



60. According to In re Jacoby, 135 USPQ 317 (CCPA 1962), the skilled artisan is presumed to know 
something more about the art than only what is disclosed in the applied references. Within In re 
Bode, 193 USPQ 12 (CCPA 1977), every reference relies to some extent on knowledge of 
persons skilled in the art to complement that which is disclosed therein. In In re Conrad 169 
USPQ 170 (CCPA), obviousness is not based on express suggestion, but what references taken 
collectively would suggest. 



61. In the instant case, the Examiner respectfully notes that each and every motivation to combine 
the applied references is accompanied by select portions of the respective references which 
specifically support that particular motivation. As such, it is NOT seen that the Examiner's 
combination of references is unsupported by the applied prior art of record. Rather, it is 
respectfully submitted that explanation based on the logic and scientific reasoning of one 
ordinarily skilled in the art at the time of the invention that support a holding of obviousness has 
been adequately provided by the motivations and reasons indicated by the Examiner, Ex pane 
Levengood 28 USPQ 2d 1300 (Bd. Pat. App. & Inter., 4/22/93). 
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62. With regards to applicant's argument that the combination of Kaemmerer/Greeninger is 
inoperable, Examiner respectfully disagrees. Applicant argues that "Greeninger does not provide 
a text input or refer to storing text data in the IMD - it is solely focused on storage and retrieval of 
audio data". Examiner agrees with applicant that Greeninger is used to disclose the storage and 
retrieval of audio data in an IMD as outlined in the above rejection of claims 35 and 46. 
Additionally, Kaemmerer is used to disclose the storage and retrieval of text data, including ASCII 
type data, in an IMD as outlined in the above rejection of the majority of claims. The combination 
of Kaemmerer/Greeninger is obvious because they both disclose storing data in and retrieving 
data from an IMD. One type of data is text, the other type of data is audio. The type of data does 
not make a difference; they both accomplish the same function. Therefore, it is obvious that they 
would function together because, "...the capability of recording voiced statements... allows a more 
flexible, less error prone and safer audible feedback and control..." (Greeninger, column 6, lines 
54-57). 



Conclusion 

All claims are drawn to the same invention claimed in the application prior to the entry of the 
submission under 37 CFR 1.114 and could have been finally rejected on the grounds and art of 
record in the next Office action if they had been entered in the application prior to entry under 37 CFR 
1.114. Accordingly, THIS ACTION IS MADE FINAL even though it is a first action after the filing of a 
request for continued examination and the submission under 37 CFR 1.114. See MPEP § 706.07(b). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 . 1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from the 
mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing date 
of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory 
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action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be calculated from the 
mailing date of the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry of a general nature or relating to the status of this application or concerning this 
communication or earlier communications from the Examiner should be directed to JOSEPH 
BURGESS whose telephone number is (571)270-5547. The Examiner can normally be reached on 
M-F 8:30-5:00. If attempts to reach the examiner by telephone are unsuccessful, the Examiner's 
supervisor, CHRISTOPHER GILLIGAN can be reached at (571)272-6770. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see 
http://portaj.uspto.gov/externai/portai/pair . Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at (866)217-9197 (toll-free). 

Any response to this action should be mailed to: 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

or faxed to 571-273-8300. Hand delivered responses should be brought to the United States Patent 
and Trademark Office Customer Service Window: 



Randolph Building 
401 Dulany Street 
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Alexandria, VA 22314. 
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1/4/2010 
Examiner 
Art Unit 3626 

/C. Luke Gilligan/ 

Supervisory Patent Examiner, Art Unit 3626 



